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The dcctriiie that the public has an interest ii^ the use of the 
property of a public utility employed in a public service, though 
resting upon the principles of the common law, was not agreeable 
to the managements of public service corporations when state 
legulation and supervision of such corporations were first pro- 
X>osed. Nor has there ever been a full assent to this doctrine or a 
frank submission to the regulatory measures adopted by the state 
on the part of many such corporations. The view that their un- 

, dertakings, except to a limited extent in the case of common car- 
riers, were purely private business enterprises which could be 
conducted upon like principles avS those prevailing in otiier com- 
mercial pursuits, controlled the managements in the transaction 
of all the affairs of the corporations, whether pertaining to their 
private corporate fimctions or to those relating to their public 
callings. While the view thus taken has long since become obso- 
lete, it is not at all stiange that it should have been entertained 
when we consider the persistence of both nation and states in 
maintaining the economic policy of laissez-faire in the evolution 
of our industrial system prior to the civil war. The fundamental 
distinction between public callings and private callings was then 
generally either disregarded or not recognized. In accordance 
with the prevailing economic theory of the times, competition, 
whether active, or potential, that is, theoretically possible though 
practically improbable, was regarded as the efficacious means of 
isecuring to the general public adequate service at reasonable 

• prices from individuals and corporations engaged in businesses^t 
liow classified as public callings. 

, Even the right of the public in the use of property which was 
'^voted to a public service by virtue of legislative authority, and 



-.C^ <.V'. %.' - Digitized by GoOQIc 



which could not be so employed without such authority, was al- 
most wholly ignored and, in fact, in certain instances, expressly 
denied. Thus, in 1858 the Supreme Court of New Jersey^ held 
that a gas conipany chartered by the state and occupying public 
streets of a city with its distribution system by virtue of a local 
franchise was under no obligation to supply gas to any one, tljat 
it could choose its customers the same as any other manufacturer,- 
and make such charges as it desired. The following year the 
Court of Common Pleas^ of Great Britain denied any right in a 
consumer to have gas supplied to him in the absence of a contract 
with the company providing for the same. Lord Chief Justice 
Cockburn said: '^We cannot imply a contract from the acci- 
dental circumstance of this coinpany having a monopoly of the 
supply of gas to the neighborhood. I see nothing whatever to 
bind either the one party to take or the other to furnish the sup- 
ply any longer than their convenience, or their caprice, if you 
will, may induce them to take or to supply.'' In 1862 we find 
the Supreme Court of Connecticut^ declaring that the '* manu- 
facture and sale of gas is a business which may be prosecuted or 
discontinued at the will of the party engaged in it ; that the re- 
lations between the maker and the consumer originate in the con- 
tract between them, and their respective rights and obligations 
are controlled entirely by the stipulations of such contract^ and 
as, (where no contract prohibits) the one may refuse to take the 
article at his pleasure, so may the other at his pleasure refuse to 
supply it;" and that there is no reason discovered ^*for subject- 
ing the maker of gas to duties or liabilities beyond those to which 
the manufacturers and venders of other commodities are~ sub- 
jected by the rules of law.'* As late as 1866 the Supreme Court 
of Massachusetts* expressed the same view, although seventeen 
years previous Chief Justice Shaw^, passing upon the constitu- 
tionality of an act conferring the power of eminent domain upon 
a Witter company, said : ' ^ The supply of a large number of inhabi- 
tants with pure water is a public purpose." This conclusion, 
however, was based upon an interpretation of the terms of the 



1 PdMerson Gas Lt. Co. v. Brady, 27 N. J. L. 248. 
^Huddesdon Oas Co. v. Haselvx)Od, 6 C. B. (N. S.) 239. 
3 McCune v. Normck City Oas Co. 30 Conn. 523. 
* Commonwealth v. Lowell Oas Light Co. 12 Allen 77. 
^Lombard v. Stearns, 7 Cush. 62. 
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company's charter, which, as has been said, '* was plainly unjusti- 
fiable unless there was an underlying public duty." The logic 
of these decisions found no favor with the Supreme Court of 
Wisconsin, for at the same time, in 1858, that the Supreme Court 
of New Jersey was considering whether a gas company was en- 
gaged in a public or a private calling, the same question was un- 
der consideration by our Supreme Court in the case of Shepard 
vs. The Milwaukee Gas Light Co, 6 Wis. 539, in which the argu- 
ments which led to the doctrine of the courts of the Atlantic 
states and Great Britain were refuted and a ct)ntrary opinion ex- 
pressed. This case is important as it is the first to give partial 
recognition, at least, to the principle that when any business of 
general public concern is in its nature or by reason of circum- 
stances a virtual monopoly it ceases to be stricti privati, falls 
within the class of public callings, and is subject to the rules of 
the common law relating to such enterprises.- 

In considering the obligation of those engaged in operating 
public utilities to serve the public, the courts generally seem to 
view the same as a duty imposed, by specific charter or general 
legislative provision rather than as resting upon a common law 
right in the public arising out of the nature and character of the 
business. The latter basis is certainly the sounder, and, in the 
absence of any specific legislation on the subject, would, it is safe 
to say, if the situation should arise in any case at the present day, 
receive judicial recognition in any court, for in the last analysis 
the fundamental distinction between a public calling and a pri- 
vate calling is an economic one. In the one case there is virtual 
monopoly ;' in the other, virtual competition. 

It was not, however, until Munn vs, Illinois y^ the first of the so- 
called Granger Cases, reached the Supreme Court of the United 
States and was there decided, that the right of the public in the 
use of private property devoted to a public purpose which, in its 
nature and because of economic conditions, clothed the owner 
with a practical monopoly, was fully recognized in its economic 
aspects and as legally grounded upon the principles of the com- 
mon law. This case marks the beginning of a new epoch in eco- 
nomic legislation affecting public service corporations in this 
country. The existing regulatory means of nation and states re- 
specting common carriers now provided by express legislative en- 



6 94 U. S. 113. 
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actinents were the inevitable consequences of the decision in the 
Munn case. The agitation of Federal control of interstate car- 
riers at once began in Congress and continued until the enact- 
ment of the Interstate Commerce Act. State after state took up 
•the subject and enacted laws along the lines of the Federal act 
until today a number of states have provided state agencies for 
the control and supervision of transportation by railroads and 
other common carriers. Perhaps the most efficient and certainly 
the most carefully considered -law on the subject is the Eailroad 
Commission Act of Wisconsin. Since its enactment the Wiscon- 
sin law has been the prototype of practically all legislation upon 
the subject in other states where intelligent and effective regula- 
tion has been desired. 

While the attention of the public was centered upon a resolu- 
tion of the question of the regulation of transportation because 
of its general importance, it was apparent upon the slightest re- 
flection hy the observer of the trend of economic thought and 
events of the time that it would not be long untilall public utili- 
ties would be subjected to state supervision j for the same causes 
w^hich led the state to exercise its governmental function of regu- 
lating railroads, existed in the case of all public utilities, but 
were generally unknown to the public. In fact, when the rail- 
road problem was being seriously considered by the people of this 
state, students of economic science, who were active in urging 
state control of railroads by a state commission, were contemplat- 
ing the final adoption of a more comprehensive scheme which 
Avould place all public utilities under a common state control. 
Much sooner than was at the time anticipated their expectations 
were realized, for in less than two years from the time the Eail- 
road Commission Act became effective, the propaganda resulted 
in inducing the legislature to supplement the Eailroad Act with 
the Public Utilities Law now in force. The scheme of state su- 
pervision of public utilities embraced in this law is the most com- 
prehensive in all its economic aspects and the most effective of 
any law of the kind in existence. After two years of administra- 
tion under its provisions no amendment changing any funda-. 
mental provision of the law has been suggested from any quarter. 
If the intention of the eminent economist and lawyers, who con- 
I'cived and framed the law, may control in its administration and 
may not be nullified by judicial interpretation deemed necessary 
to meet some theory of constitutional requirements or inhibitions, 
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the experiment undertaken in this state to regulate and supervise 
public utilities in an intelligent and logically consistent manner 
may become an established policy of the state and a guide to 
other states in solving a common problem. We have not, how- 
ever, proceeded far enough at this time to pass intelligent judg- 
ment upon the final results of the operation of the law, nor even 
to predict with any degree of confidence whether the law will 
fully meet the purposes of its ena<?tment. Nevertheless we do 
know that the benefits which have resulted to the public and the 
utilities so far have been great and important, but the full bene- 
fits designed by the law, if attainable under it, can only be en- 
joyed in time to come. There can be no haste in the matter as 
there are no precedents to guide or paths to follow. Fortunately 
there is no need for haste. Neither the state nor the municipali- 
ties have in the past undertaken to exercise any supervision over 
public utilities nor have the municipalities been deprived of any 
power w^hich they have ever attempted to exercise or which they 
can reasonably exercise. Aside from an occasional bartering of 
a privilege or franchise by a common council or a proposed sand- 
bagging ordinance, public utilities have been free to manage their 
affairs, regulate their services and fix their charges as best' suited 
their interests or convenience. Under the circumstances the pub- 
lic, the utilities, and the Commission can well afford to labor to- 
gether patiently and harmoniously and, disregarding the clatter 
of the blatherskite and demagogue, to take each step cautiously, 
knowing that the achievelnent intended will redound to the ma- 
terial and moral welfare of society and, if successful, as it prob- 
ably will be if confidence and patience are indulged, will be a 
credit to the state and a blessing to posterity. 

Certain features of the Public Utilities Law are revolutionary 
in their character, and upon these hangs the fate of every public 
utility operating within the state. These features are worthy of 
consideration. 

Valuation And Its Effect On Securities. 

Among the most important and salutary provisions of the law 
is that providing -for the valuation of the property of all public 
utilities operating within the state. The Supreme Court of the 
United States having in effect determined that the owner of pri- 
vate property devoted to a public use is entitled to exact from the 
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public su<?li charges for the ^services rendered or product furnished 
by him to the public as will generally produce revenue sufficient 
to meet operating expenses, cost of maintenance, and deprecia- 
tion of the plant, and also to provide a reasonable i*eturn upon a 
fair value of the property so employed, it wa§ necessary to pro- 
vide for an appraisal of such property in order to have a lawful 
basis upon which to determine intelligently the question of rates 
and charges. As most public utility plants are owned and oper- 
ated by public service corporations whose corporate securities as 
a rule bear no relation either to the actual investment in or pres- 
ent value of such plants, some other measure of the value of such 
plants was required. In fact, the capital-stock of a public service 
coiporation joften represents little more, if anything, than the 
capitalization of an image of the vivid imagination of some not 
over- scrupulous promoter. 

That every legitimate element of value, w^hether tangible or in- 
tangible, might be considered, the law provides for the valuation 
of the physical property and of all the property of a public util- 
ity ^'actually used and useful forihe convenience of thie public. ' ' 
In view of the indefinite and uncertain statements found in the 
opinions of most of the courts regarding the elements of value 
that properly and necessarily enter into the matter and must, 
therefore, be considered in arriving at the fair and just valuation 
of the active property of a public utility, the legislature wisely 
extended the latitude of the inquiry so that no infirmity in the 
scheme of valuation proposed might exist because, perchance, of 
sOme transgression of the provisions of either the state or the 
Federal constitution inhibiting the taking of private property for 
public purposes without just compensation being made to the 
owner thereof. Between the Scylla of a physical valuation and the 
Charybdis of a stock and bond valuation the Commission is thus 
left by the law to steer its course in arriving at a valuation for 
earning purposes which will be just to the legitimate investment 
upon the one hand and fair and equitable to the public upon the 
other hand. The duty thus imposed upon the Commission is the 
gravest and most important of all its functions. The value of 
every security of a public service corporation in this state A^ill be 
determined and perhaps irrevocably fixed by the appraisal made 
by the Commission of the property of such corporation upon the 
credit of which such security was issued. There can be no escape 
from this conclusion. The effect will be of far reaching import- 
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Hne<\ Fair and reasonable as such appraisal may be, it will sig^ 
nify to the world that in the future public utilities in this state 
will cease to be subjects for speculative investments. It will also 
indicate that which is more important, to-wit, that actual and 
bona fide investments in such concerns, when providently made, 
will be secure under state supervision and the adequacy of the 
security will be maintained by a strict enforcement of the law re- 
quiring, wherever and whenever possible, an adequate deprecia- 
tion reserve fund to be set aside so that the physical plant may at 
all times be maintained to a maximiun of efficiency, and the in- 
tegrity of the investment may not be impaired from any cause or 
contingency incident to the operation and use of the property. 

The need of additional capital to extend existing plants to meet 
the public requirements may be met at less sacrifice, in my judg- 
ment, under such circimistauces, than the customary bond dis- 
counts of the prcFcnt day, and if we are to accept the word of 
some of our leading financiers, capital under the conditions men- 
tioned will be available at less rates than are at present in vogue. 
A leading banker and financier of this state, in testifying before 
the Commission, expressed his view of the probable effect the 
Public Utilities Law would have upon such securities as follows : 
''I think it (the law) will have a very favorable influence upon 
all classes of securities. I think what capital wants is a steady 
return and I think they are satisfied with a greatly reduced re- 
turn if there is a guarantee they will have it steady. ^^ As the 
revenues of public service corporations are usually less affected 
by industrial depressions and general financial disturbances than 
those of most manufacturing and mercantile concerns, steady re- 
turns upon securities representing actual investments in public 
utilities are more likely to occur, as a rule, than in the case of in- 
dustrial stocks. 

There is no i eason why the bonds of public service corporations 
at a low rate of interest should not compete in a measure with 
public securities for the favor of those seeking secure investments 
and such as are readily convertible into cash. In some of the 
New England states, notably Massachusetts, they stand on a par- 
ity with public securities, and by law are permitted to be pur- 
chased by savings banks and to become investments for trust 
funds. Doubtless in time we may find the same conditions pre- 
vailing here, but before such is likely to be the case many, if not 
most, of our public utilities will have to undergo a financial re- 
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generation. To insure stability to the securities it is essential 
that they approximate a truthful representation of the in- 
vestment. "When the disparity between the actual investment 
and that reflected by the capitalization becomes a matter of pub- 
lic record, the self-interest of the security holders will doubtless 
bring about a readjustment of the capitalization upon a sound 
and truthful basis. This has occurred in almost every public 
service corporation of any importance in the country, and in 
some has occurred more than once. 

Those who desire to withstand any scaling of capitalization 
when the latter is discredited by financiers and becomes an im- 
pediment to business extension often contend, but never success- 
fully, that the capitalization of a public service corporation does 
not concern the public ; that the securities of such a corporation 
- are mere private corporate contracts between the parties thereto, 
and should therefore be permitted to assume such lawful form as 
the parties in interest may agree upon. The contention in rela- 
tion to stock issues contains an element of truth, but in relation 
to bond issues and other evidences. of indebtedness it is without 
any moral or reasonable "basis for support ; but even before it can 
be conceded as sound in connection with the issue of capital stock 
there must be a radical change in the character of such securities. 
If each share of stock represented upon its face but an aliquot 
part of the property of the corporation, the number of parts into 
which the corporators should divide the corporate holdings would 
be of no public consequence, and this is particularly true in this 
state under the Public Utilities Law, by the terms of which the 
return to the investors is based upon the fair value of the active 
property of the corporation which forms the measure of the value 
of the securities issued against it. But so long as each share of 
stock bears upon its face the suggestion or implication that it 
represents a fixed sum actually invested in the property, it is a 
matter of morals as well as of grave public interest that the rep- 
resentation be true, for as a rule the poorer the security the more 
widely it is distriliuted, and those who ultimately receive it are 
generally persons that can ill afford to bear the loss. 

The fear has been expressed that under the new order of pub- 
lic utility affairs in this state foreign capitalists will dispose of 
their public utility holdings and refuse to consider further in- 
vestments in such enterprises. I doubt very much the timidity 
of capital seeking safe investments either to remain in or to enter 
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a field where substance and not illusion is to be the basis of any 
issue of corporate securities. Even if there should be a redistri- 
bution of public utility securities for any reason, it will be found 
that citizens of Wisconsin who are cognizant of the purposes of 
the people of this state in placing all public utilities under state 
sur-Veillance will regard such securities as inviting investments 
and seize the opportunity to acquire them. There would be an 
advantage in this, for it would inure to the benefit of communi- 
ties if public utilities were* generially owned by the people whom 
they serve and who have the greatest interest in their welfare. 
It would also result in a fuller appreciation on the part of the 
people of the true relation which such utilities bear to the public, 
and bring about a closer and more harmonious co-operation be- 
tween the managements of such concerns and th-e public authori- 
ties. 

Perhaps the best assurance that investors in the bona fide se- 
curities of public service corporations will be protected in their 
investments, is the policy indicated by the Supreme Court of the 
state that should govern the Commission in its requirements of 
such corporations. Justice Timlin in the case of the Minne- 
apolis, St. Paul d' Sault Ste. Marie Bailivay Company vs. Bail- 
road Commissio}}, 116 N. W. 913, delivering the opinion of the 
court says : 

^'In determining whether or not the order of the commission is 
unreasonable, it must also be considered that every unnecessary 
burden imposed upcn the railroad impairs its net receipts and 
diminishes that margin, if there be one, between the amount suffi- 
cient to assure a fair return on the value of its property, plus the 
amount of its fixed charges and operating expenses, and its gross 
receipts. In this margin the public and the railroad are inter- 
ested, because it is only when this exists that betterments in con- 
struction or improvements in service not imperative or indis- 
pensable, or reduction in rates, will ordinarily be voluntarily 
made by the railroad or can ordinarily be ordered or enforced by 
the commission. We are not now speaking of those extreme cases 
where public duty must be discharged, whatever the financial 
consequences to the railroad. But in ordinary cases to waste this 
margin is to waste the fund in which the whole public is inter- 
ested. This should never be done for the benefit of the few, as 
against the interests of the many. 

''It is also to be considered that this margin ought not ordinarr 
ily be exhausted or swept away by orders or requirements of the 
Railroad Commission as fast as accumulated, because human 
nature or railroad nature is such that no one will long economize 
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on operating or other expenses if his economy only furnishes a 
jfirger basis for further exactions.'^ 

ITntfobm System Of Accounting. 

The uniform system of accounting required of all public utili- 
ties under the provisions of the law has already demonstrated the 
wisdom of its adoption. The statistics thus afforded are being 
carefully analyzed and compared by. those engaged in the man- 
agement and operation of utility plants, and as a result great in- 
terest is being aroused in the matter. As the utilities are classi- 
iied according to size for the purpose of accounting, it enables 
each utility to compare the results of its own operations and man- 
agement with those of other utilities more nearly resembling it in 
important characteristics and thus to benefit by the experieuce of 
others engaged in a like service under approximately similar cir- 
cumstances. The balance sheets and accompanying reports are 
becoming matters of increasing interest and investigation on the 
part of the public, and as they reflect the experience and result of 
operation of each plant, it is obvious that self-interest as well as 
public sentiment that will be engendered by a comparative study 
of such statistics by the press and public authorities, will induce 
alertness in the managements of such enterprises to observe and 
adopt economies in operation, extend the business, improve the 
service and lower the cost to the patron. 

While the system of accounting comprehends a scientific and 
carefully arranged separation of accounts, its application to the 
various situations and conditions under which the utilities are 
operating may result in certain modifications which experience 
may demonstrate to be necessary- before the method of account- 
ing will be permanently established. 

But the principles upon which the system has been constructed, 
being in accord with the best thought and practice on the sub- 
ject, will not be changed. Nor will the system be weakened to 
i^atisfy the theory of those who believe that the public should be 
satisfied with general statements of receipts and expenditures 
rather than detailed reports differentiating the items in accounts 
that will enable an intelligent judgment to be formed of the var- 
ious details of operation and management. Any alteration in es- 
tablished business methods necessarily meets with the opposition 
of the non-progressive and self-satisfied manager," but when a 
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change is once inaugurated such resista^ice passes away and a re- 
turn to the old methods would be met with equal aversion. 

All municipal public utilities will be required to keep their ac- 
counts in conformity with the -established system. This is essen- 
tial for the sake of comparison and also for judging the efficiency 
of the management. Communities owning and operating their 
own plants will be afforded an opportunity of measuring the 
business ability and competency of those entrusted with the 
management and operation of such plants. Extravagance or in- 
efficiency in administration will be readily detected and public 
opinion may be relied upon to bring about a reform where 
needed and to enforce a business administration of such munici- 
pal commercial enterprises. 

The most vital objection urged against municipal ownership 
and operation of public utility plants has been the lack of busi- 
ness ability generally displayed in such undertakings. While 
there is considerable force to the objection, as municipal plants 
have often been entrusted to incompetent servants and are sub- 
ject to be so entrusted because of local political expediency or 
from other improper motives, the evil, in my judgment, where- 
ever it exists, has arisen and been permitted to exist because of 
the fact that the public has had no certain criterion by which to 
determine the real situation of affairs. However, under the 
plan of accounting provided by the law and with the exercise of 
reasonable diligence on the part of those charged with its execu- 
tion, I see no reason why municipal plants may not be adminis- 
trated as efficiently and economically as those controlled by pri- 
vate capital. Those in control of such plants will be obliged, 
under the circumstances, to forego all other considerations ex- 
cept to so manage the affairs of the business that the results of 
their administration will compare favorably with those of others 
engaged in similar undertakings, whether publicly or privately 
controlled and operated, or, in case of inability to thus demon- 
strate to the public the efficiency of their services, they will be 
required to relinquish their trust to more competent hands. 

The Work Op The Engineering Staff. 

Previous to the enactment of the Public Utilities Law a consid- 
erable staff of engineers had been jointly serving the tax and 
railroad commissions, chiefly in connection with the valuation of 
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the physical properties* of the steam and electric railways of 
Wisconsin. There are upwards of twenty electric railway prop- 
erties in the state, and one-half of these latter companies are also 
engaged in the sale of electric current for lighting and indus- 
trial power. Due to this association of properties for operating 
purposes and to these earlier railway valuations, there arose the 
fortunate condition that a substantial beginning had already 
been made in the work of valuation of certain of the more im- 
portant public utilities properties by the tinie that administra- 
tive action by the Commission had fairly begun under the Utili- 
ties Law. 

It was further found to be a comparatively simple matter to 
provide for the standardization work contemplated by the Utili- 
ties Law by the addition of other branches or departments of 
technical service, and by widening somewhat the scope of the 
work performed by the experts previously engaged in the joint 
- engineering woik for the two commissions. 

It is a matter of particular interest that this use of a joint 
engineering staff is peculiar to Wisconsin. The scope of this 
service may be better appreciated, i^erhaps, by an enumeration 
of the titles of the laws under which the need of this expert staff 
has arisen. These are, in part, as follows: The Tax Commission 
Law, the Railroad Commission Law, the Steam Railroad Ad 
Valorem Assessment Law, the Street Railway Assessment Law, 
the Public Utilities Law, the law regulating stock and bond is- 
sues of railway and utilities companies, the *^ Public Convenience 
and Necessity'' Law, the ^^ Two-Mile" Industry Track-Law, 
and the laws relating to railroad crossings and safety appliances. 
These laws, it is interesting to observe, for the most part have 
been enacted within the past six years. 

The joint engineering staff is made up of several departments 
designated according to the kind of work customarily performed 
by each. The following statement, drawn from the last annual 
report of the Commission, details quite fully the duties relating 
specifically to the public utilities, together with those touching 
the various other lines of activity engaging the attention of the 
technical staff. 

1. Civil Engineering Staff. Engaged in the inspection and 
valuation of those details of the physical property of steam and 
electric railways and public utilities plants which are customarily 
purchased, con.^tructed, or maintained under the direction of 
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(Mvil engineers: including such items as the following: Lands^ 
track, track structures and bridges ; buildings and miscellaneous 
structures, such as gas holders, stand-pipes, reservoirs, dams, 
wells and foundations ; earthwork and paving ^ pipe distribution 
systems for water, gas and steam heating plants, including tun- 
nels for same; office furniture and appliances; horses and 
wagons; tools, stores and supplies pertaining to the foregoing 
items; etc. Also investigations, in co-operation with other de- 
partments, with a view to suggest improvements in the operating 
conditions of railways, water- works plants, etc. ^ 

2. Mechanical Engineering Staff. Engaged in the inspection 
and valuation of those details of the physical property of steam 
and electric railways and public utilities plants which are cus- 
tomarily purchased, constructed pr operated under the direction 
of mechanical experts or engineers: including such items as the 
following: Power plant machinery and equipment (exclusive of 
electrical features) ; steam and hot water plants (except street 
mains) ; steam road locomotives and rolling stock; shop tools and 
machinery; tools, st(jres and supplies pertaining to the above 
itenls; etc. Also investigations, in co-operation wdth other de- 
partments, with a view to suggest improvements in the operating 
conditions of water-works, heating plants, power plants, etc. 

3. Electrical Engineering Staff. Engaged in the inspection 
and valuation of those details of the physical property of steam 
and electric railways and public utilities plants which are usually 
constructed, purchased or operated under the direction of electri- 
cal experts or engineers, including electrical machinery and ap- 
pliances in power plants and elsewhere ; electric railway rolling 
stock; electrical distribution vsystems, overhead and uuder- 
ground; telephone plants; signaling appliances ; tools, stores and 
supplies related to the above" items ; etc. Also investigations, in 
co-operation with other departments, with a view to suggest im- 
provements in the operj^ting conditions of electric railways, 
power plants, telephone properties, etc. 

4. Gas Engineering Staff. Engaged in the inspection and val- 
tiation of machinery and appliances for the manufacture of gas; 
tools, stores and supplies pertaining to the same; etc. Also in- 
vestigations, in co-operation with other departments, with a view 
to suggest improvements in the operating conditions of gas 
plants. 

5. Gas and Electric Service Inspections. Engaged in inspec- 
tions and investigations of gas and electric service ; studies with 
reference to the establishment and revision of standards of 
service and the formulation of rules for the same ; tests and cali- 
brations of instruments used in service measurements ; investiga- 
tions with reference to the electrolysis of water and gas mains ; 
etc. Also investigations, in co-operation with other departments, 
with a view to suggest improvements in the operating conditions 
of gas and electric plants. 
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6. Miscellaneous. Experts engaged temporarily for special 
"Service of various kinds, either independently or in co-operation 
with one or more of the foregoing departments. Such service 
hitherto rendered has included such matters as the following: 
Consultation with prominent' architect relative to valuation of 
costly city buildings; service of expert in investigations as to the 
safety of an important bridge; expert valuation of the horses, 
harness, etc., belonging to a large electric railway and lighting 
company; expert assistance in establishing a basis for valuing 
street railway special work ; etc. 

The work of the expert staff under the Utilities Law falls un- 
der three general heads, (1) valuation work, (2) service inspec- 
tional work, and (3) studies of operating conditions. 

Valuation Work. 

The Utilities Law prescribes (sec. 1797m — 5) that ''the com- 
inission shall value all the property of every public utility ac- 
tually used and useful for the convenience of the public," and 
further provides that ' ' in making such valuation the commission 
may avail itself of any information in possession of the state 
board of assessment." 

The valuations thus far made have been undertaken for the 
most part in connection with rate complaint cases, although, as 
above indicated, the law contemplates the ultimate valuation of 
€very utilities property in the state. 

The methods employed by the engineering staff in the valua- 
tion of the physical property of public utilities plants are in 
most respects in close agreement with those adopted early in 
1907 for the valuation of the electric railway properties of the 
state for the joint purposes of the two commissions. These 
methods in general embrace the following somewhat distinct 
steps or processes: - • 

1. The preparation cf a d(^tailcd descriptive inventory. 

2. Field examinations of the property by a trained staff. 
3.' Determination of the '^cost new" of each item. 

4. Estimation of the depreciation on each item of property. 

5. Calculation of the present value. 

G. Summing up the detailed valuations by groups. 

Without entering into a detailed description of the methods 
used in this work, it will suffice for the purposes of this discus- 
sion to state that the engineering staff endeavors to determine as 
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accurately as possible the true ''cost of reproduction" of each 
item of physical property included in the inventory. All avail- 
able evidence is carefully weighed with a definite purpose of ar- 
riving at a ''middle-ground'' decision on the value of each de- 
tail of the property, both as to the ' ' cost new ' ' and the depreci- 
ated or "present value/' Throughout its work the attitude of 
the staff is carefully guarded against bias of any kind, with the 
intention that the service rendered to the Commission shall be 
identical in kind and quality with that of a technical expert 
chosen independently by the court to give expert advice or opin- 
ions in technical matters. This balance of judgment, it is be- 
lieved, is strongly sustained by the fact that the staff is continu- 
ally engaged in physical valuations for both taxation and rate- 
making purposes. 

In the course of its work, extending through a period of years 
and covering the widest possible range or variety of detail of 
physical properties, there has been accumulated a vast fund of 
, cost data and other information invaluable in work of this kind, 
much of the data naturally being of a confidential character. 
An important feature of the valuation staff work is the collection 
and assimilation of this information. 

The reports of the staff submitted to the Commission are cus- 
tomarily designated "tentative valuations," copies of which are 
submitted to the interested parties to serve as a basis of discus- 
sion at the formal hearings. In a fair proportion of the cases 
expert testimony is submitted by the interested parties. Such 
testimony often shows a natural tendency to partisanship and 
bias, although there, is usually a gratifying disposition to be fair. 
After all evidence is in, the engineering staff is asked to review 
the record and make any revisions it may desire before submit- 
ting the final or revised report, which is then Aveighed with other 
evidence by the Commission. Throughout this work the staff is 
left to reach its own conclusions without influence or suggestion 
from the Commission. 

During the year 1908 the valuations reported upon by the' 
staff to the two commissions aggregated upwards of $277,000,090 
including some twenty-four reports on public utilities properties 
valued by the staff at roughly $6,405,000, the remainder coA'^r- 
ing some -fifty-two steam railroad properties (7,090 miles), 
twenty-four street and interurban railway properties, besides 
five cases of valuation for stock and bond issue purposes. 
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The utilities valuations thus far reported upon embrace some 
of the most important properties in the state. In several of the 
larger cities all the utilities have been reported upon. At the 
present time valuations are being made of the municipally 
owned water works plants at both Milwaukee and Madison, in 
both of which cities the Commission now has in progress a re- 
view of the water rate situation. These two cases are probably 
the firjt investigations of the kind ever undertaken under simi- 
lar circumstances. 

Public UtHjIties Service Inspections. ^ 

Among the earliest matters to claim the attention of the Eail- 
road Commission in the execution of the Public Utilities Law was 
the question of units and standards of service and tests of 
meters. It was early seen that proper administration of certain 
provisions of the law* would necessitate the establishment of a 
central laboratory equipment for the purpose of investigating 
the various kinds of public utilities service, with a view to fix- 
ing l^egal units and standards and also to putting the same into 
practice on a permanent aild uniform basis throughout the state. 
After some preliminary discussions and conferences, arrange- 
ments were made whereby the laboratory facilities of the Uni- 
versity of Wisconsin were made available for the purposes of the 
Railroad Commission, with the understanding that there should 



*Note: — Units of Product of Service. Sec. 22. The commission 
shall ascertain and prescribe for each kind of public utility suitable 
and convenient standard commercial units of product oi' service. 
These shall be the lawful, units for -the purposes of this act. 

Standard Measurements; Accurate Appliances. Sec. 23. (1) The 
commission shall ascertain and fix adequate and serviceable standards 
for the measurement of quality, pressure, initial voltage or other con- 
dition pertaining to the supply of the product or service rendered 
by any public utility and prescribe reasonable regulations for exam- 
ination and testing of such product or service and for the measure- 
ment thereof. 

(2) It shall establish reasonable rules, regulations, specifications 
and standards to secure the accuracy of all meters and appliances 
for measurements, and every public utility is required to carry into 
effect all orders issued by the commission relative thereto.* * * 

Sec. 24. (1) The commission shall provide for the examination 
and testing of any and all appliances used for the measuring of any 
product or service of a public utility. 



Digitized by VjOOSIC 



1 



— lo- 
be reciprocal use of the instrumental equipment to be pur- 
chased subsequently by the Commission. The readiness with 
which this fortunate arrangement was effected w^s due largely 
to the established policy of the University of Wisconsin with ref- 
erence to serving the state in every possible way. Following 
closely upon the agreement above mentioned, the co-operation of 
the U. S. Department of Standards at Washington was secured 
jand definite arrangements made whereby the standards used in 
the administration of the Wisconsin Public Utilities Law shall 
be subject to verification and control with reference to the offi- 
cial government standards at Washington. 

The arrangements above outlined, it should be explained, 
while intended to apply to any phase of the question of units or 
standards which might arise under the Public Utilities Law% 
were most directly of use to the Commission in connection with 
gas and electric service, concerning which service the necessity 
of establishing standards first arose. 

With a view to gathering data for the intelligent working out 
of the rules and regulations mentioned in the section of the law 
above quoted, a provisional staff was organized and a series of 
tests of gas and electric service undertaken in a number of the 
cities of the state. After some progress had been made in this 
investigation, a general conference or hearing was held (March, 
1908) at which the owners and operating officials and experts of 
the various gas and electric companies as well as the municipal 
authorities of the state were given an opportunity to express 
their views. 

The proceedings of this conference were supplemented by com- 
munications received from other sources, and further important 
information was gathered from the tests of. service throughout 
the state. After giving careful consideration to all available in- 
formation the Commission proceeded to formulate a set of rules 
which were officially adopted on July 24, 1908, to become effect- 
ive three months thereafter (see decision. In re Standards for 
Gas and Electric Service in the State of Wiscotisin, 2 W. R. 
C. R. 632). These regulations consist of some twenty-five rules 
classified as follows: Gas Service: (1) accuracy of meters, 
rules 1-7; (2) heating value, rules 8, 9; (3) candle power (no 
rule) ; (4) gas pressure, rules 10, 11; (5) purity of gas, rules 
12, 13. Electric Service: (1) accuracy of meters, rules 14r-21 ; 
(2) regulation of pressure and control of service, rules 22-25. 
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, Lack of space forbids qnoticg these rules in full in this paper, 
but reference should be made to an important departure from 
previous practice, consisting in the adoption of the heating value 
as a test for the quality of gas, to the exclusion of the customary 
photometric or candle power test. 

The expert staff has just submitted to the Commission an' 
elaborate review of all available data touching upon the gas and 
electric service of the state, w ith conclusions and recommenda- 
tions drafted in the light of two years' experience under the 
Public Utilities Law. The details of this report have not as yet 
been made public, but it is gratifying to be able to state that the 
miles appear to have substantially satisfied all requirements in 
this important pioneer movement. 

That true reform must come from within the utilities rather 
than from without, is strikingly illustrated by the response of 
the gas and electric companies throughout the state with respect 
to these rules. In a quiet but generally efficient w^ay there is 
now going on a steady improvement in the quality of s6i"vice 
rendered by most of these companies, almost Avholly as spon- 
taneous or voluntary action towards compliance with the spirit 
of the sections of the law^ providing for adequate service. Some 
of these attempts are naturally ineffectual, owing, it appears, to 
ignoianee as to how to go about it, rather- than to a desire to 
evade the requirements of the law. 

Special emphasis is laid upon this phase of the matter for the 
reason that it is one of the points most likely to be overlooked by 
the casual observer, and especially because it is in matters of this 
sort that a purely local. control must prove defective and inade- 
quate. The establishment of an official standard of quality of 
service, combined with a scheme of continuous inspections by 
which there shall be periodical contact between each utilities 
company and a central authority, is one of the vitally important 
features of the Wisconsin Utilities Law. 

Studies Of Operating Conditions. 

A word should be said with reference to a phase of the work 
of the engineering staff w^hich promises far-reaching results 
when more fully developed. Special studies of local conditrons, 
with a view of discovering the underlying causes for defective 
service and of pointing out the best manner of remedying such 
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defects, affords the sole means of successfully attacking some of 
the problems which confront the Commission. 

The Conmiission has carefully guarded against assigning its 
staff to those lines of service which properly should be under- 
taken by the engineer in private practice. Such intrusion may 
perhaps not be wholly avoided, but slight encroachments, if they 
occasionally occur, are quite certain to be outweighed by the* fre- 
quent opportunities which already have arisen to suggest to in- 
quiring officials the names of eligible practicing engineers to- 
render a specific service beyond the legitimate scope of the work 
of the staff. Thfs latter delicate service has been rendered in a 
number of cases by suggesting the names of several engineers 
eligible for a given service. 

A few typical cases of these special studies thus far under- 
taken are the following: Investigations of the causes leading to- 
deficient fire service, with recommendations of remedy, and satis- 
factoiy re-test after plant was overhauled; investigation of ser- 
ious fires Avith respect to adequacy of reserve supply, etc. ; in- 
vestigation of alleged systematic overcharges for gas and elec- 
tric service; investigation of relative economy of gasoline gas 
arid water gas for small villages; studies of costs of rex^airs and 
renewals of gas plants; studies of errors of gas and electric 
meters as affected by operating conditions; comparative studies 
of street lighting efficiency ; study of comparative operating con- 
ditions of electric plants of the state; investigation of causes of 
defective service of heating plants. 

In this same connection reference should be made to special 
studies by members of the staff in the laboratories of the Uni- 
versity of Wisconsin, especially those relating to gas calorimetry 
in co-operation with the committee of the American Gas Insti- 
tute. 

Although not directly concerned with the Public Utilities Law 
itself, mention may appropriately be made of the exhaustive 
study of the service rendered by the Milwaukee street railway 
company, the staff report on which was recently given to the 
public. 

\ These contacts Avith the public have clearly demonstrated the 
need for a^disinterested investigating staff directed by a central 
authority having powers similar to those conferred upon the- 
Railroad Commission bv the Public Utilities Law. 
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Indeterminate Permit. 

One of the fundamental principles of the law is a general re(^- 
ogniticn of the fact that public utilities are virtual monopolies 
by nature and nuLst be dealt with as such in any just and com- 
prehonsive system of state regulation. Without protection of 
^ such monopolies only a limited supervisioji of their affairs by 
public authorities can be morally justified. This is almost axio- 
matic. Under the New York statute protection against compe- 
tition is thrown about every public utility subject to its provi- 
sions, regardless of the character of its franchises or the time of 
their acquisition. The policy of 6ur law is to grant a monopoly 
in the first instance only 4o public service corporations whose 
secondaiy franchise^ are acquired subsequent to its enactment 
and therefore subject to its provisions in every particular. This 
policy was adopted principally because it was the desire of the 
authors of the measure to relieve municipalities and individuals 
of existing contracts for services for extended periods at inequit- 
able rates for municipal purposes and private purposes, and, 
hence, the condition was imposed upon all corporations operat- 
ing under franchises granted prior to the enactment of the stat- 
ute, that the right to insist upon the enforcement of such con- 
tracts must be forfeited before their franchises would become ex- 
clusive and perpetual. A somewhat novel and perhaps unneces- ^ 
sary, though cautious, scheme or method of procedure was de- 
vised to accomplish such purpose. In order to perpetuate and 
render exclusive secondary franchises granted prior to the pas- 
sage of the act, it is necessary for the corporate proprietor to give 
notice to the authorities designated in the act of its surrender of 
its franchises and simultaneous with such surrender a franchise 
issues to such corporation by operation of law, which embraces the 
surrendered franchises as previously modified hy the regulatory 
powers conferred upon the Commission. In other words, it 
places the corporation upon the same basis in all respects with 
corporations acquiring their privileges of doing business in the 
communities which they serve since the act became effective. By 
limiting the time within w^hich such action could be taken by 
pnblic utilities it was believed at the time of the passage of the 
act that the opportunity of securing exclusive rights and privi- 
leges in perpetuity, subject, of course, to the right of purchase 
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by the, miinii^ipality of the active properties of such utilities, 
would be a sufficient inducement to cause a surrender of all sec- 
ondary franchises within the period fixed by the statute, but 
much to the surprise of those who conceived the plan less than 
one in ten of the public service corporations availed themselves 
of the privilege. Various reasons have been assigned for the 
general failure of such corporations to act in accordance with 
the desire of the legislature, but the controlling reasons for the 
attitude assumed by such corporations in the matter seem to 
have been (1) a doubt as to the legal right of the directors and 
stockholders to make the surrender without the consent of the 
bondholders whos^ mortgage security covers and includes the 
franchises of the corporation, (2) the practical impassibility of 
ascertaining all the bondholders and acquiring their consent, aiid 
(3) the erroneous, though perhaps not ill-founded, conception 
of the value of such franchises. The latter reason was ad- 
vanced in but few instances and is scarcely tenable. As all sec- 
ondary or special franchises granted directly or indirectly by 
the legislature are non- exclusive, subject to eminent domain by 
municipalities, and resting entirely upon the good faith of the 
people of the state, as they may be repealed at any time by the 
legislature, I can see no element of value in such franchises that 
makes them a more desirable acquisition of a public service cor- 
poration than the practically perpetual exclusive franchises pro- 
vided by the statute. 

The fact that a new phrase, "indeterminate permit,"* was 
coined and employed in the act to denominate a franchise when 
used in its generic sense, that is, as embracing all the secondary 
or special franchises granted to a public service corporation, 
either directly by the state imdor general legislative provision or 



♦Note: — Sec. 1797m — 1. 5. The term 'indeterminate permit" as 
used in this act shall mean and embrace every grant, directly or 
indirectly from the state, to any corporation, company, individual, as- 
sociation of individuals, their lessees, trustees or receivers appointed 
by any court whatsoever, of power, right or privilege to own, operate, 
manage or control any plant or equipment or any part of a plant or 
equipment within this state for the production, transmission, delivery 
or furnishing of heat, light, water or power, either directly or indi- 
rectly, to or for the public, which shall continue in force until such 
time as the municipality shall exercise its option to purchase as pro- 
vided in this act or until it shall be otherwise terminated according 
to law. 






Digitized by VjOOQ IC 



— 24 — 

indirectly by the state through a common council or other mu- 
nicipal body duly authorized thereto, has had a deterring effect 
upon such corporations and notwithstanding the legislature has 
again opened the season for exchanging franchises there has 
been no perceptible change in the attitude of the corporations 
toward the proposition. The statement often made, that until 
there has been a judicial interpretation of the meaning and 
scope of the phrase * ^ indeterminate permit*' corporations will 
hesitate to trade their rights or franchises which have a definite 
meaning in the law for those that have not yet been defined by 
the courts, does not appear to have any substantial basis for 
Support. In fact, the statute contains as explicit a definition 
as is possible to make and leaves nothing for interpretation or 
explanation. 

As the utilities are generally desirous of canceling their long 
time discriminatory contracts with municipalities for service 
for municipal purposes and those with individuals for private 
purposes, it would have been, perhaps, better if the legislature 
had in the first instance attached less importance to such con- 
tracts and amended every franchise by making it exclusive and 
practically perpetual, although subject to termination by the 
acquisition of the physical property of the utility under emi- 
nent domain. The necessity of coining a new phrase to denomi- 
nate a well established legal right or privilege might have been 
thus avoided or, if deemed desirable, might have been employed 
without causing any. anxiety on the part of those- whose rights 
were being enlarged rather than curtailed by the amendment. 
No honest or intelligent opposition can ever be brought against 
carrying out in some satisfactory manner the economic purpose 
designed to be accomplished by the provisions of the law relat- 
ing to franchises. 

In considering the features of the law, hereinbefore discussed, 
in their broader aspects it would appear that the unbiased mind 
must necessarily come to the conclusion that the system of state 
regulation and aid provided by the Public Utilities Law of this 
state is capable of producing eventually more permanent and 
satisfactory results than any system of local control that can be 
conceived. It recognizes that public utilities are business enter- 
prises requiring a high character of scientific skill as well as 
business ability for their successful operation and management. 
Any public control which ignores this fact must of necessity 
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fail. Local control, as ecmmonfy practiced, consists of nothing 
more nor less than spasmodic attacks upon rates and services 
of public utilities regardless of the physical conditions of their 
plants, their financial needs or possibilities. Because of local 
attacks public- service corporations have not infrequently yielded 
to local pressure and reduced their charges for the sake of peace 
^when public interest, if the situation had been properly under- 
stood, would have been best served by maintaining the revenues 
so as to have enabled them to make improvements by adopting 
new inventions and thereby rendering better service at a per- 
manently reduced cost. To compel a public utility to imptovi- 
dently curtail expenditures of operation, neglect proper mainte- 
nance and improvements and make no provisions for deprecia- 
tion will, in the end, result in an increased burden upon the 
public. The time will come when these omissions must be sup- 
plied and the public will be obliged to supply them or go with- 
out the service. To meet the requirements when they occur is 
the only economic method that can be adopted in the administra- 
tion of a public utility. That public regulation which does not 
<ieal intelligently with the business interests as well as the physi- 
cal property of a public service corporation will prove disas- 
trous in the end. The Wisconsin law is well adapted to a wise 
supervision of all the affairs pertaining to the operation and 
business administration of every public utility subject to its 
provisions. 
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